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From: Moore, Kevin E - GOT [Kevin.Moore@wisconsin.gov]
Sent:  Tuesday, November 09, 2010 9:40 AM

To: Hurley, Peggy

Cc: Champagne, Rick

Subject: Drafting Request

Good Morning-

The Governor Elect would like the following bill drafted:
2005 LRB 3756/2 as amended by LRBa1244/3 as amended by LRBa1424/1
Thank you for your help.

Kevin Moore
Office of Governor-Elect Scott Walker

[1/9/2010
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/5] October 24, 2005 ~ Introduced by Senators Kanavas, ScHuLTZ, S. FITZGERALD,
DARLING REYNOLDS, STEPP, LEIBHAM, GROTHMAN, HARSDORF, KEDZIE, A. LASEE,
CowLes, OLSEN and ROESSLER, cosponsored by Representatives WIECKERT,
HuesscH, NisCHKE, HONADEL, JESKEWITZ, OTT, STONE, ALBERS, (GUNDERSON,
MussgRr, LorHiaN, HAHN, Nass, F. LASeg, BIES, PETROWSKI, AINSWORTH and
LeEMaHIEU. Referred to Committee on Judiciary, Corrections and Privacy.
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1 AN ACT to create 895046 of the statutes; relating to: actions against

2 manufacturers, distributors, sellers, and promoters of products.

Analysis by the Legislative Reference Bureau

- \_.
LQ In Thomas v. Mallett, 2005 W1 129, the Wisconsin Supreme Court held that the
manufacturers of white lead carbonate, which was used as a pigment in paint, were
liable for the injuries caused to a child who/had ingested paint that contained the
white lead carbonate, although the ®hyd could not prove that a particular
manufacturer produced the white lead cgfhonate that he ingested. The court made
that decision based on the risk—confribution theory, saying that all of the
manufacturers’ white lead carbonate were basically the same, the manufacturers
created the risk of injury, and they should all contribute to the payment of the child’s

damages.

\“‘T}ns bill provides that a manufacturer, distributor, seller, or promoter of a
product generally may be held liable for damages only if the injured party proves, in
addition to the causation, damages, and other elements of the claim, that the specific
product that caused the injury was manufactured, distributed, sold, or promoted by
the defendant. The bill also provides that if an injured party cannot prove that the
defendant manufactured, distributed, sold, or promoted the specific product that

lawb! caused the injury, the defendant may be held liable if, in addition to proving the other

. elements of the claim, the injured partf/[ﬁro%es all of the following: seek redressfor e
X 1. That no other(egalprocess exifts for the injured party to@aﬁﬁ‘gﬁﬁ?ﬁ@ ‘"3”,7,,)

2. That the injury could only be catised by a product that is chemically identical
to the specific product that allegedly caused the injury.
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‘5; @S’u N ,‘ 3. That the defendant manufactured, distributed, sold, or promoted a product
2N ¢» | that was chemically identical to the specific product that allegedly caused the injury

— during the time period in which that specific product was magufactured, distributed —
. S ar g(g,‘ﬂ{;(,,,,ef/%orew ochurers OF o produl b w%o"
ants’ named?m the actioniollectively, during the relevant
production period, manufacmreths Ti . 5old, or promoted within this statelat
least 80 percent of gll productgfthat were,chemically identical to the gpecific product
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old e e b 1¥mt.s 1ability to products that were Thanutactured, distributed, sold,
< Yot or promoted within 25 years before the date the(njury occurred and only if the>
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The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:
v
SECTION 1. 895.046 of the statutes is created to read:

895.046 Remedies against manufacturers, dlstrlbutors, sellers, and
T () VC!mMM'tV
promoters of products. (1) DEFINITION/ In this sectio c1 t means a person

seeking damages or other relief for injury or harm to a person or property caused by
or arising from a product.
— / V,
(2) AppLicABILITY. This section applies to all actions in which a claimant alleges

that the manufacturer, distributor, seller, or promoter of a product is liable for an

injury or harm to a person or property, including actions based on allegations that

coooqc:cn.;x@w»—t

the design, manufacture, distribution, sale, or promotion of, or instructions or

10 warnings about, a product caused or contributed to a personal injury or harm to a
11 person or property, a private nuisance, or a public nuisance, and to all related or
12 independent claims, including unjust enrichment, restitution, or indemnification.

13 (8) REMEDY WITH SPECIFIC PRODUCT IDENTIFICATION. Except as provided in sub.
14 (4;,/the manufacturer, distr‘i}mtor, seller, or promoter of a product may be held liable
15 in an action under sub. (2) only if the claimant proves, in addition to any other
16 elements required to prove his or her claim, that the manufacturer, distributor,
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1 seller, or promoter of a product manufactured, distributed, sold, or promoted the
2 specific product alleged to have caused the claimant’s injury or harm.
L
3 (4) REMEDY WITHOUT SPECIFIC PRODUCT IDENTIFICATION. Subject to sub. (5), if a
L
4 claimant cannot meet the burden of proof under sub. (3), the manufacturer,
5 distributor, seller, or promoter of (%produd may be held liable for an action under sub.
v allef He fotlowing a”*‘*]@ (a)

@ (2) only ii&he claimant proves all of the following: K
: \ i o lawht 7 , sce
@ 6 e((a) That no otherrocess exists for the claimant to redress from

8 another person for the injury or harm.

. 2 L
(Q ' C‘{b) That the claimant has suffered an injury or harm that can be caused only

v
10 by a product chemically identical to the specific product that allegedly caused the
11 claimant’s injury or harm.

7 @ % @ That the manufacturer, distributor, seller, or promoter of a product

et .S'Z.DJ

-
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13 manﬁfactured, distributed, sold, or promoted a product that meets all of the
14 following criteria:

v v
15 A \‘@ Is chemically identical to the specific product that allegedly caused the

16 ' claimant’s injury or harm.

bo‘*—@ Was manufactured, distributed, sold, or promoted in this state during the

2

v
18 time period in which the specific product that allegedly caused the claimant’s injury
v
19 or harm was manufactured, distributed, sold, or promoted.
720 MWMMW(‘&) The manufacturers, distributors, sellers, or promoters of a product who are

21 named as defendants in the action colléctively, during the relevant production
22 period, manufactured, distributed, sold, and\promoted within this state at least 80
23 percent of all products chemically identicdl to the specific product that allegedly

24 caused the claimant’s injury sold in this state.
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1 * (5) LIMITATION ON LIABILITY. No manufacturer, distributor, seller, or promoter

2 of a product is liable undey, sub. (4) if any of the following cefiditions exist:

3 (a) More than 25 years have passed betwee e date that the manufacturer,

4 distributor, seller, or promoter o st manufactured, distributed, sold, or

5 promoted a product chemically ide 1 to the specific product that allegedly caused

6 the claimant’s injury and t ate that the claimant’s cause of action accrued.

7 (b) The period gfthe manufacturing of a product chemically identical to the

8 specific product that allegedly caused the clain ant’s injury was more than 5 years. ]

9 (6) APPORTIONMENT OF LIABILITY. If more than one manufacturer, distribufor,
10 seller, or promoter of a product is found liable for the claimant’s injury or harm under
11 subs. (4) and (\5/), the court shall apportion liability among those manufacturers,
12 distributors, sellers, and promoters, but that liability shall be several and not joint.
13 SEcTION 2. Initial applicability.
14 (1) This act first applies to actions commenced on the effective date of this
15 subsect%n.
16 SecTiON 3. Effective date.
17 (1) This act takes effect on first day of the 2nd month beginning after
18 publication.
19 (END)
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SENATE AMENDMENT 1, \

i
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TO 2005 SENATE BILL 402 ,L&

R

1 At the locafions indicated, amend the bill as follows: 7 w
2 1. Page 2, line 3: delete thé material peginning with “DEFINITION” and ending
3 with “person” and substitute “DEFINIT]@NS. In this section:”.
4 2. Page 2, line 4: delete thaf line and substitute: /
5 “(a) “Claimant” means a pers§n seeking damages or other relief for injury or /
6 harm to a person or property caused by”. /
\ 7 3. Page 2, line 5: after that line insert: , w’mﬂw""‘"’”"‘”‘/

O(,;) “Relevant production period” means the time period during which the
o O
specific product that allegedly caused @ claimant’s injury or harm was

manufactured, distributed, sold, or promoted@k’

4. Page 3, line 7: delete that line and substitute:

“(a) That no other lawful process exists for the claimant to seek redress from”.

iaau i . s e
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(1 5 Page 3, line 20: delete lines 20 to d sm

C_f) (b ) Ln_,@’ the action names, as defendants, those manufacturers of a product

v
who collectively, during the relevant productmn period, manufactured at least 80

4 percent of all products sold in this state that are chemically identical to the specific
: 14
5 product that allegedly caused the claimant’s injury or harm@b

6. Page 4, line 7 delete lines 7 and 8 and substitute:

“(bm) The claimant has not established that the relevant production period was

less than 5 years.”.
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SENATE AMENDMENT 1,
TO SENATE AMENDMENT 1,
TO 2005 SENATE BILL 402

.
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November 8, 2005 ~ Offered by Senator KaNavas.

S

1 At the locations indicated, amend the amendment as follows:

2 1. Page 2, line 6: delete lines 6 to 8 and substitute: ...

@no 5 ;@(Page 4, line 2: delete lines 2 to 8 and substltu@f a product is liable under

4 sub. (4) if more than 25 years have passed between the date that the manufacturer,

5 distributor, seller, or promoter of a product last manufactured, distributed, sold, or

6 promoted a product chemically identical to the specific product that allegedly caused
@ the claimant’s injury and the date that the claimant’s cause of action accmed.@K
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s

Governor-Elect Walker: l/

In this bill, I redraft 2005 SB 402 $o include Senate Amen&lment 1 to 2005 SB 402, as
amended by Senate Amendment 1 to Senate Amendment 1'to 2005 SB 402. Please note
the following changes:

1. The introductory paragraph to the LRB Analysis of 2005 SB 462 discussed the
holding of Thomas v. Mallett, 2005 WI 1297 I eliminated this introductory paragraph,
as the District Court of the Eastern District of Wisconsin held that the Wisconsin
Supreme Court’s holding in Thomas v. Mallett was arbitrary and irrational and
violated the Fourteenth Amendment of the United States Constitution. See Gibson v.
Am. Cyanamid Co., 2010 U.S. Dist. LEXIS 59378 (E.D. Wis. June 15, 2010); see also
State v. Henley, 2010 \\?YI 97, *P.75, fn. 29.

2. Under 2005 SB 402, an injuregd party who cannot prove that a particular defendant
manufactured, distributed, soldor promoted a specific product that caused an injury
may nevertheless recover from a defendant if the injured party proves the elements of
a claim and proves four additional elements, including that:

“the manufacturers, distributors, sellers, or promoters of a product who
are named as defendants collectively ... manufactured, distributed, sold,
and promoted withinthestate at least 80 percent of all products chemically

* identical to the specific product that allegedly caused the claimants

L

1nJury..g\® v v
Item 5. in Senate Amendment 1 to SB 402 substituted a requirement that the claimant
prove that “the action names, as defendants, those manufacturers of a product who
collectively, during the relevant production period, manufactured at least 80 percent
of all products sold in this state that are chemically identical to the specific product that
allegedly caused the claimant’s injury or harm.”

Is it your intent that the claimant prove that the action names manufacturers who
manufactured the designated percentage of the chemicallidentical products? Or is it
your intent that the claimant name in the action a sufficient complement of
manufacturers such that the named manufacturers manufactured the designated
percentage of chemically identical products?

I drafted the bill to accomplish the second alternative. Please let me know if I have
proceeded incorrectly.

Tracy K. Kuczenski

Legislative Attorney

Phone: (608) 266-9867

E-mail: tracy.kuczenski@legis.wisconsin.gov
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November 15, 2010

Governor-Elect Walker:

In this bill, I redraft 2005 SB 402 to include Senate Amendment 1 to 2005 SB 402, as
amended by Senate Amendment 1 to Senate Amendment 1 to 2005 SB 402. Please note
the following changes:

1. The introductory paragraph to the LRB Analysis of 2005 SB 402 discussed the
holding of Thomas v. Mallett, 2005 WI 129. I eliminated this introductory paragraph,
as the District Court of the Eastern District of Wisconsin held that the Wisconsin
Supreme Court’s holding in Thomas v. Mallett was arbitrary and irrational and
violated the Fourteenth Amendment of the United States Constitution. See Gibson v.
Am. Cyanamid Co., 2010 U.S. Dist. LEXIS 59378 (E.D. Wis. June 15, 2010); see also
State v. Henley, 2010 W1 97, *P.75, fn. 29.

2. Under 2005 SB 402, an injured party who cannot prove that a particular defendant
manufactured, distributed, sold, or promoted a specific product that caused an injury
may nevertheless recover from a defendant if the injured party proves the elements of
a claim and proves four additional elements, including that:

“the manufacturers, distributors, sellers, or promoters of a product who
are named as defendants collectively ... manufactured, distributed, sold,
and promoted within this state at least 80 percent of all products
chemically identical to the specific product that allegedly caused the
claimants injury....”

Item 5. in Senate Amendment 1 to SB 402 substituted a requirement that the claimant
prove that “the action names, as defendants, those manufacturers of a product who
collectively, during the relevant production period, manufactured at least 80 percent
of all products sold in this state that are chemically identical to the specific product that
allegedly caused the claimant’s injury or harm.”

Is it your intent that the claimant prove that the action names manufacturers who
manufactured the designated percentage of the chemically identical products? Or is
it your intent that the claimant name in the action a sufficient complement of
manufacturers such that the named manufacturers manufactured the designated
percentage of chemically identical products?

I drafted the bill to accomplish the second alternative. Please let me know if I have
proceeded incorrectly.

Tracy K. Kuczenski

Legislative Attorney

Phone: (608) 266-9867

E-mail: tracykuczenski@legis.wisconsin.gov
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AN ACT to create 895.046 of the statutes; relating to: actions against

manufacturers, distributors, sellers, and promoters of products.

Analysis by the Legislative Reference Bureau

This bill provides that a manufacturer, distributor, seller, or promoter of a
product generally may be held liable for damages only if the injured party proves, in
addition to the causation, damages, and other elements of the claim, that the specific
product that caused the injury was manufactured, distributed, sold, or promoted by
the defendant. The bill also provides that if an injured party cannot prove that the
defendant manufactured, distributed, sold, or promoted the specific product that
caused the injury, the defendant may be held liable if, in addition to proving the other
elements of the claim, the injured party names as defendants in the action those
manufacturers of a product who, collectively, during the relevant production period,
manufactured at least 80 percent of all products sold in this state that are chemically
identical to the specific product that allegedly caused the claimant’s injury or harm
and proves all of the following:

1. That no other lawful process exists for the injured party to seek redress for
the injury or harm.

2. That the injury could only be caused by a product that is chemically identical
to the specific product that allegedly caused the injury.

3. That the defendant manufactured, distributed, sold, or promoted a product
that was chemically identical to the specific product that allegedly caused the injury
during the time period in which that specific product was manufactured, distributed,
sold, or promoted.
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The bill limits liability to products that were manufactured, distributed, sold,
or promoted within 25 years before the date the injured party’s cause of action
accrues.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 895.046 of the statutes is created to read:

895.046 Remedies against manufacturers, distributors, sellers, and
promoters of products. (1) DErINITIONS. In this section:

(a) “Claimant” means a person seeking damages or other relief for injury or
harm to a person or property caused by or arising from a product.

(b) “Relevant production period” means the time period during which the
specific product that allegedly caused a claimant’s injury or harm was manufactured,
distributed, sold, or promoted.

(2) AppLICABILITY. This section applies to all actions in which a claimant alleges
that the manufacturer, distributor, seller, or promoter of a product is liable for an
injury or harm to a person or property, including actions based on allegations that
the design, manufacture, distribution, sale, or promotion of, or instructions or
warnings about, a product caused or contributed to a personal injury or harm to a
person or property, a private nuisance, or a public nuisance, and to all related or
independent claims, including unjust enrichment, restitution, or indemnification.

(3) REMEDY WITH SPECIFIC PRODUCT IDENTIFICATION. Except as provided in sub.
(4), the manufacturer, distributor, seller, or promoter of a product may be held liable
in an action under sub. (2) only if the claimant proves, in addition to any other

elements required to prove his or her claim, that the manufacturer, distributor,
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SEcTION 1

seller, or promoter of a product manufactured, distributed, sold, or promoted the
specific product alleged to have caused the claimant’s injury or harm.

(4) REMEDY WITHOUT SPECIFIC PRODUCT IDENTIFICATION. Subject to sub. (5), if a
claimant cannot meet the burden of proof under sub. (3), the manufacturer,
distributor, seller, or promoter of a product may be held liable for an action under sub.
(2) only if all of the following apply:

(a) The claimant proves all of the following:

1. That no other lawful process exists for the claimant to seek redress from
another person for the injury or harm.

2. That the claimant has suffered an injury or harm that can be caused only
by a product chemically identical to the specific product that allegedly caused the
claimant’s injury or harm.

3. That the manufacturer, distributor, seller, or promoter of a product
manufactured, distributed, sold, or promoted a product that meets all of the
following criteria:

a. Is chemically identical to the specific product that allegedly caused the
claimant’s injury or harm.

b. Was manufactured, distributed, sold, or promoted in this state during the
time period in which the specific product that allegedly caused the claimant’s injury
or harm was manufactured, distributed, sold, or promoted.

(b) The action names, as defendants, those manufacturers of a product who
collectively, during the relevant production period, manufactured at least 80 percent
of all products sold in this state that are chemically identical to the specific product

that allegedly caused the claimant’s injury or harm.
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(5) LIMITATION ON LIABILITY. No manufacturer, distributor, seller, or promoter
of a product is liable under sub. (4) if more than 25 years have passed between the
date that the manufacturer, distributor, seller, or promoter of a product last
manufactured, distributed, sold, or promoted a product chemically identical to the
specific product that allegedly caused the claimant’s injury and the date that the
claimant’s cause of action accrued.

(6) APPORTIONMENT OF LIABILITY. If more than one manufacturer, distributor,
seller, or promoter of a product is found liable for the claimant’s injury or harm under
subs. (4) and (5), the court shall apportion liability among those manufacturers,
distributors, sellers, and promoters, but that liability shall be several and not joint.

SECTION 2. Initial applicability.

(1) This act first applies to actions commenced on the effective date of this
subsection.

SEcTION 3. Effective date.

(1) This act takes effect on first day of the 2nd month beginning after
publication.

(END)




